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for the District of Columbia 


No. 7833 


JOHN LOUGHRAN, JOSEPH LOUGHRAN and 
CHARLES LOUGHRAN, as Trustees under will of 
DANIEL LOUGHRAN, SR. 

JOHN LOUGHRAN, JOSEPH LOUGHRAN and 
CHARLES LOUGHRAN, as Executors of DANIEL 
LOUGHRAN, JR. 

JOSEPH LOUGHRAN, EDWARD LOUGHRAN, JOHN 
LOUGHRAN, CHARLES LOUGHRAN, MARGA¬ 
RET LOUGHRAN, REGINA LOUGHRAN, KATH¬ 
ERINE LOUGHRAN, MARY LOUGHRAN DUKE, 
and DONALD CARTER, 

Appellants 


KATHERINE K. NEWLON, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is a suit against the trustees of the estates of Daniel 
Loughran, Sr. and Daniel Loughran, Jr. Both wills were 
admitted to probate in the District of Columbia, and the 
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trusts are administered here. The estate of Daniel Lough - 
ran, Sr. consists of real estate located in the District of 
Columbia, and the sole asset in the estate of Daniel Lough- 
ran, Jr. is a one-tenth share of the income from the un¬ 
distributed property in the larger estate. 

i 

, i 

STATEMENT OF CASE. 

This action was brought by a specific beneficiary under 
the will of Daniel Loughran, Jr. against the trustees of the 
estate asking for a construction of the will, to determine 
whether the unit of measurement of Plaintiff’s bequest is 
based on the amount of net proceeds available for distri¬ 
bution per month, or per year. The court below held that 
Plaintiff is entitled to $1,800 per year without regard to 
the amount of net proceeds each month. Under this con¬ 
struction, Plaintiff was given a judgment for the payment 
of $1,050 additional, covering the period from 1936 to date. 
The appeal is made pursuant to Rule 76 of the Rules of 
Civil Procedure and the court is respectfully referred to 
the Statement of Case in the Agreed Statement (Appeli 
lant’s App. 1), and the Stipulation as to Facts (Appellant’s 
App. 3). 

STATEMENT OF POINTS. 

1. The court below erred in holding that Plaintiff’s be- 
quest is based on the amount of the net income in the estate 
per year, and not on the amount of net income in the estate 
per month. 

2. The court below erred in holding that Plaintiff is en¬ 
titled to receive the maximum bequest under the will, with¬ 
out the limitation thereon. 

3. The court below erred in holding that the bequest to 
Plaintiff is cumulative from month to month. 

4. The court below erred in failing to hold that monthly 
distributions should be made to the residuarv heir. 
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5. The court below erred in holding irrelevant, testimony 
of the trustee that monthly distributions were made to the 
testator during his lifetime, and that such monthly distri¬ 
butions were made at his specific request. 

SUMMARY. ! 

1. The trustees and the residuary heir say that the word¬ 
ing of paragraph (A) of the will directs the trustees to pay j 
Plaintiff an amount totaling $1,800 annually only in the 
event the net income, available for distribution to her, 
equals the sum of $150 each month. That each monthly 
distribution is final and not cumulative. 

2. That if the wording in paragraph (A) is ambiguous, j 
consideration of that paragraph with the provisions of i 
paragraph (B), clearly shows that it was the intention of 
the testator that monthly payments to Plaintiff are to be 
final. That of two possible constructions as to the testa¬ 
tor’s intent in paragraph (A), the one in harmony with 
paragraph (B) should be given effect by the court. If the 
provisions of both paragraphs cannot be reconciled, the ■ 

i 

last paragraph in the wall should be enforced, rather than j 
the first. 

3. That there is a presumption in favor of the relatives j 
of a testator in construing a doubtful will. 

4. That in considering an ambiguous paragraph, the j 
court should take into account the circumstances surround¬ 
ing the testator and the estate, in order to determine what j 
was intended. 

ARGUMENT. 

1. An examination of each clause in paragraph (A) and j 
in paragraph (B) and a consideration of the provisions in ; 
both paragraphs, in relation to each other, shows that it 
was the intention of the testator that final monthly settle¬ 
ments to both beneficiaries are to be made by the trustees, j 


l 
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“Item Two. (A) Out of the net proceeds of my es¬ 
tate, I give and bequeath and my said trustees are di¬ 
rected to pay at convenient periods in each year a sum 
not to exceed $150 per month, totaling the sum of $1,800 
annually, * * * ” 

This is a statement of the maximum bequest due Plaintiff 
without the limitation which follows. It is to be noted that 
the bequest is stated as “$150 per month’’, and that thei 
only reference to an annual sum is the statement that $1,800 
is the total of $150 multiplied by twelve months. 

2. The questions covered by the first and second points 
in “Statement of Points” arise in the portion of paragraph 
(A) immediately following the statement of the maximum 
bequest. The limitation clause is emphasized by the itali¬ 
cizing of the first two words, and reads as follows: 

“ Provided , however, that if, for any reason the net 
proceeds of my estate shall not equal the sum of $150 
per month, the said trustees shall pay to her such lesser 
sum, as such net proceeds shall indicate, * * * ” 

It is to be noted that the unit of measurement for Plain¬ 
tiff’s bequest is whether the net proceeds equal “$150 per : 
month”, and not whether such proceeds equal $1,800 per 
year. It is clear that the amount to be paid Plaintiff is 
determined by the value of the net proceeds in the estate 
each month. The reference to monthly payments in this 
clause cannot refer to the time of the payment, as this is 
stated as “at convenient periods in each year” in the open¬ 
ing clause of paragraph (A). This clause does not give; 
Plaintiff a credit for the difference between $150 and “such 
lesser sum”, nor is anv reference made to a vearlv total.: 

3. The question arising in the following quotation from 
the will is covered by point 3 in the “Statement of Points”: 

i 

“ * * * and provided further that the $150 per month 

shall not be cumulative from vear to vear.” 

•• • 


m 

0 

The decision of the court below necessarily construed the ; 
words “shall not be cumulative from year to year” as 
“shall be cumulative from month to month”. In order to 
place this construction on the words in the will, it is neces¬ 
sary to delete “not” and to change “year to year” into 
“month to month.” Appellants admit that this statement 
in the will is ambiguous. It is submitted, however, that the j 
very significant word “not”, as stated by the testator, 
should be retained, and that the only change necessary is 
the one substituting “month to month” for “year to year.” 
The clause would then read: 

“ * * * and provided, further, that the $150 per j 

month shall not be cumulative from month to month.” j 

This slight modification, in place of the major change asked | 
by Plaintiff, makes the entire paragraph (A), as well as j 
paragraph (B), entirely consistent and harmonious. 

In the case of Marion v. Williams, 9 Mackey (20 D. C.) 
20, the court said: 

“The intent of the testator is the cardinal rule in the | 
construction of wills, and if that intent can be clearly | 
perceived, and is not contrary to some positive rule of j 
law, it must prevail, although in giving effect to it some j 
words should be rejected or so restrained in this ap- ; 
plication as materially to change the literal meaning of ! 
a particular sentence.” 

t i 

If, in the opinion of the court, no change in the wording of j 
this clause should be made, it is respectfully submitted that j 
the statement in the will should not be construed as “and | 
provided further that the $150 per month shall be cumula- [ 
tive from month to month.” Such a construction is arbi-! 
trary and out of harmony with the other clauses in para- j 
graph (A), as well as with all of the provisions in para- j 
graph (B). 

4. The question arising in the following paragraph of the i 
will is covered by point 4 of “Statement of Points”: 
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“Item Two (B). After the payment of the aforesaid 
$150 per month to the said Katherine K. Newlon as in 
paragraph (A) * * * my trustees are directed to pay 
in monthly installments, the balance of the net rents in 
excess of $150 * * * unto my sister, Mary L. Duke, 
for and during her natural life # * * ”. 

The significant statement in this paragraph is the direction 
to the trustees to pay the sister, who is the residuary heir, in 
monthly installments. Considering this direction in the 
light of the testator’s intention, it is clear that the bequest 
to Plaintiff in paragraph (A) must be based on the amount 
of net income available each month, and that all such 
monthly payments are to be final, and not cumulative. 
Every word and sentence in the full text of paragraph (B) 
(Appellant’s App. 3), is an effort by the testator to give his 1 
sister an income which she is to receive each month. The in¬ 
evitable result of a construction of paragraph (A) allowing 
Plaintiff a total of $1,800 per year without regard to the 
net proceeds available each month, is to withhold all income 
from the sister until the end of a twelve month period, in or¬ 
der to permit Plaintiff to accumulate the maximum amount, 
without the limitation. It is to be noted (Appellant’s App. 
3) that the testator specifically says that his sister is to 
receive a monthly check unless his estate is “temporarily 
non-productive of income * * * or handicapped for op¬ 
erating funds.” Xo third condition withholding the monthly 
check in order to insure the payment of $1,S00 per year 
to plaintiff is contained in the paragraph. Considering 
paragraphs (A) and (B) together, it is clear that the testa¬ 
tor’s intent is to limit Plaintiff’s request to $150, or less, 
per month; give the balance each month, if any, to the sister; 
and have all monthly settlements final and not cumulative. 

5. The question of the court’s consideration of the cir¬ 
cumstances surrounding the estate is covered by point 5 of 1 
the “Statement of Points”. 

Cruitt v. Oiven, 25 A. D. C. 514, 203 U. S. 368: 

“When interpreting a will the attending circum¬ 
stances of the testator such as the condition of his fam- ; 
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ily and the amount and character of his property, may 
be and ought to be taken into consideration. The in¬ 
terpreter may place himself in the position occupied 
by the testator when he made the will, and from that 
standpoint discover what was intended.” 

Buchanan v. National Sav. <& Tr. Co., 57 A. D. C. 386, 23 
F. (2d) 994. 

The testimony of the trustee that monthly distribu¬ 
tions from the father’s estate were made to the testator 
during his lifetime, and that such distributions were at 
his specific request, should have been considered by the 
court below. The testator selected his three brothers as his 
executors and trustees, and for manv vears these men have 
been the trustees of his father's estate, from which his sole 
income is received. Taking this into consideration, and the 
wording of the will emphasizing monthly settlements to both 
beneficiaries, it is difficult to escape the conclusion that the 
testator intended the management and distribution of his 
estate to conform to the methods which have been followed 
for many years in his father’s estate. 

6. Appellants admit that the provisions of Plaintiff’s be¬ 
quest in paragraph (A) are not entirely clear, but state that 
the intention of the testator to provide his sister, Mrs. Duke, 
with a monthly income for life in paragraph (B), cannot be 
denied. Since the meaning of statements in paragraph (A) 
are ambiguous, it is submitted that the court should follow 
the rule as stated in Sherman v. American Sec. <£ Tr. Co., 57 
A. D. C. 273, 20 F. (2d) 446, in which the doubt was resolved 
in favor of the kindred of the testator. In that case, the 
court said: 

“It is unnecessary to dwell upon the elementary prin¬ 
cipals pertinent to the construction of wills, further 
than to suggest that, if the present case were sufficiently 
close to invade the realms of doubt, it would be the duty 
of the court to resolve the doubt in favor of the kin¬ 
dred of the testator, rather than to the college. This 
rule of construction is concisely stated in Schouler on 
Wills (5th Ed.) p. 479, as follows: ‘It may be safely 
laid down that, of two equally probable interpretations 
of a will, that should be adopted which prefers the fam- 
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ilv and kindred of the testator to utter strangers.’ * * * 
Doubt in construing a will should be resolved in favor 
of testator’s kindred.” 

CONCLUSION. 

It is respectfully submitted that the judgment of the 
court below should be reversed and the order for the pay¬ 
ment of $1,050 vacated. It is further submitted that it was 
the intention of the testator that the trustees pay Plainiff 
the sum of $150 per month, or less if the net income of the 
estate available for distribution to her, does not equal that 
amount, and that such monthly payments are to be final, and 
not cumulative from month to month. 

Catherine McCloskey, 

Attorney for Appellants. 



APPENDIX 


APPENDIX 

Index 

Page 

Statement of Case in Agreed Statement on Appeal.... 1 

Extracts from will of Daniel Lough ran, Jr. 2 

Stipulation as to Facts. 3 

Judgment . 4 

Docket Entries, District Court 

Notice of Appeal, Dec. 27,1940 .. 

Supersedeas bond, Dec. 27, 1940 . 

Order Extending Time for Appeal to include Febru¬ 
ary 19,1941. 5 

Statement and Signatures of Counsel. 6 

Statement and Signature of Justice, District Court.... 6 


CM Oi 









1 


APPENDIX TO BRIEF FOR APPELLANT. 

I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY APPELLANT. 

2 In the District Court of the United States 
For the District of Columbia 

Civil Action No. 2,S63. 

John Lough ran. Joseph Loughran and Charles Loughran. 
as Trustees under the last will and testament of Daniel 
Loughran, Sr. 

John Loughran, Joseph Loughran and Charles Loughran, 
as Executors of the will of Daniel Loughran, Jr., et al., 
Appellants. 

v. 

Katherine K. Newlon. 

Agreed Statement on Appeal Pursuant to Rule 76 of the 

Rules of Civil Procedure. 

Statement of Case 

This action was filed in the District Court of the United 
States for the District of Columbia on the 24th dav of Mav, 
1939, by Katherine K. Newlon, a resident of Alexandria, 
Virginia, against John Loughran, Joseph Loughran and 
Charles Loughran, as Trustees under the will of Daniel 
Loughran, Sr.; against the same persons as Executors of 
the will of Daniel Loughran, Jr.: and against the beneficia¬ 
ries under both documents. The purpose of the action was 
to obtain a construction of the will of Daniel Loughran, Jr. 
to determine whether the unit of measurement for Plain¬ 
tiff’s bequest was the amount of net income in the estate per 
year or per month, and for an accounting. 

The complaint alleges that Plaintiff is entitled to $1,800 
per year, provided the yearly net income in the estate 
amounts to $2,700 or more. 
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The answer of the Trustees states that the will gives to 
Plaintiff the sum of $150 per month, provided the net in¬ 
come of the estate equals that amount; that Plaintiff’s be¬ 
quest is based on the net income available each 
3 month; and that the bequest to her does not accumu¬ 
late from month to month. 

Extracts from the Will of Daniel Loughran, Jr. 

i “Item one. 

(par. 2) In the appointment of my brothers John Lough¬ 
ran Joseph Loughran and Charles Loughran as Trustees 
herein, it is done with full faith in their ability and integ¬ 
rity, realizing as I do, that they will at all times exercise a 
sound discretion in the management and distribution of the 
property entrusted to them, and that they will otherwise 
discharge the trusts for the best interests of those concerned 
in its conservation and distribution; 

Item Two 

(A) Out of the net proceeds of my estate I give and be¬ 
queath and my said trustees are directed to pay at conveni¬ 
ent periods in each year a sum not to exceed One Hundred 
Fifty and no/100 Dollars ($150.00) per month, totaling the 
sum of One Thousand and Eight Hundred Dollars 
($1800.00) annually, for and during the natural life of my | 
friend Katherine K. Newlon, the daughter of W. R. New- 
lon, of Alexandria, Virginia, Provided, however, that if, for 
any reason the net proceeds of my estate shall not equal the 
sum of One Hundred Fifty Dollars ($150.00) per month, the 
said trustees shall pay to her such lesser sum, as such net i 
proceeds shall indicate* and provided further, that the One 
Hundred and Fifty Dollars ($150.00) per month shall not be ' 
cumulative from year to year, and provided further that im¬ 
mediately upon the death of the said Katherine K. Newlon, 
the said trust and the bequest herein set forth shall cease 
and determine and forever be at an end. I made this pro¬ 
vision for said Katherine K. Newlon, because of the many 
kindnesses she has shown to me. 
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(B) After the payment of the aforesaid $150.00 peif 
month to the said Katherine K. Newlon, as in Para^ 

4 graph (A) of this item one set forth, I give and be-1 
queath, and my trustees aforesaid, are directed tq 

pay in monthly instalments, the balance of the net rentsj 
issues and profits of my estate in excess of said $150.00 inj 
Paragraph (A) of this Item One set forth, unto my sister,j 
Mary L. Duke, for and during her natural life, provided; 
however, should my estate at any time be temporarily non-| 
productive of income, or my said estate be handicapped for; 
operating funds, that the payments to my said sister mayj 
be made in such manner and at such times as my said trus-j 
tees shall deem necessary and advisable.” 

Stipulation as to Facts 

The attorneys representing the parties hereto agree that 
the facts in the case are as follows: 

The sole asset in the estate of Daniel Lough ran, Jr. is I 
a one-tenth share of the undistributed real estate, and the' 
rents and profits therefrom, owned by the estate of Daniel i 
Loughran, Sr. The brothers of the testator, who are named 
as Defendants, are the executors and trustees of both es¬ 
tates, and the residuary heir in the junior estate, Mrs. Mary 
L. Duke, is the sister of the testator. 

The income computed on a yearly basis from and includ- 1 
ing 1936 to date, after payment to the widow, is sufficient to J 
give Plaintiff the sum of $1,800 per year, but appellants 
claim that nothing is due Plaintiff on a construction of the j 
will limiting her bequest to the amount of net income in the 
estate calculated on a monthly basis. 

The following testimony, proffered by the Trustees, was 
held irrelevant by the lower court, and excluded: 

“That for four years prior to the testator’s death in 1931, ! 
he received this income in monthly payments, except 1 

5 on occasional months when no money was available j 
for distribution. That such distribution was made j 

to him at his specific request, and that no change has been j 


j 

; 

i 
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made in the manner of managing or distributing the income 
since his death.” , 

Judgment , 

Upon a hearing of the case on the 9th day of December, 
1940, the following judgment was entered by the Court: 

This cause having come on for hearing on the 9th day of 
December, 1940, in open court, the testimony of witnesses 1 
and argument of counsel being heard, and it appearing to 1 
the court that the intention of Daniel Loughran, Jr., de¬ 
ceased, as evidenced by his will, as probated in this court, 
according to Item 2, Paragraphs A and B of said will, was 
that plaintiff herein is entitled to receive the sum of One 
Hundred and Fifty Dollars ($150.00) per month during her ; 
natural life, cumulative monthly for any given year, but not 
for subsequent years, whenever the net income of said estate 
of said decedent amounts to Eighteen Hundred Dollars 
($1800.00) per annum, or more, and it appearing to this 
court that the defendants, as Trustees of the Estate of 
Daniel Loughran, Sr., and as executor of the estate of 
Daniel Loughran, Jr., deceased, have not paid to plaintiff 
herein said sum of One Hundred and Fifty Dollars ($150.00) 
per month for seven months since June, 1936, said payments 
being withheld by said defendants for certain months, to 
wit: four payments in the year 1936, two payments in the 
year 1939 and one payment in 1940, of One Hundred and 
Fifty Dollars ($150.00) each, to which she was en- 
6 titled under the provisions of said will; that the net 
income of said estate for the years 1936, 1939 and 
1940, amounted to more than Eighteen Hundred Dollars 
($1800.00) per annum, and that the defendants, as trustees 
of the estate of Daniel Loughran, Sr., and executors of the 
estate of Daniel Loughran, Jr., have not paid to plaintiff 
herein said sum of One Hundred and Fifty Dollars ($150.00) 
per month for said seven months, to wit: four months in 
1936, two months in 1939 and one month in 1940, and that' 
said sums now remain due under the terms of the will of 
Daniel Loughran, Jr., it is accordingly, to wit: this 9th day 
of December, 1940, by the Court, 
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Adjudged, Ordered and Decreed that Item 2, Paragraph^ 

A and B of the will of Daniel Loughran, Jr. deceased, be 
and it hereby is construed to provide that the plaintiff heref 
in is entitled to monthly payments of One Hundred and 
Fifty Dollars ($150.) per month during her natural lifej 
cumulative monthly during each year, but not from year to 
year, provided the income of said estate is in excess of 
Eighteen Hundred Dollars ($1800) per year, and 
It is Further Adjudged, Ordered and Decreed That the! 
plaintiff be and she is awarded judgment against Joseph!, 
Loughran, John Loughran and Charles Loughran, as Trus-i 
tees of the Estate of Daniel Loughran, Sr. and as Executors j 
of the Estate of Daniel Loughran, Jr. deceased, in the j 
amount of One Thousand and Fifty Dollars ($1,050.00) j 
together with the costs in this behalf expended, to cover j 
the seven deferred payments for the years 1936, 1939 and j 
1940. 

I 

By the Court 

JENNINGS BAILEY, ! 

Justice. ! 

7 Notice of Appeal | 

i 

Filed December 27 1940 

i 

A supersedeas bond filed on December 27, 1940. j 

#*••**#### j 

9 Order Extending Time For Appeal 

Filed Feb 3 - 1941 
# * # 

i 

In consideration of motion for instructions filed in the I 
above entitled case by Defendants, John Loughran, Joseph j 
Loughran and Charles Loughran as Trustees under the will j 
of Daniel Loughran, Jr., on the 27th day of January, 1941, 
it is by the Court this 3rd day of February, 1941 I 

Ordered That the time for filing and docketing the appeal 
to the United States Court of Appeals for the District of 


I 
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Columbia on behalf of said Defendants, be extended to and 
including the 19th day of February, 1941. 

T. ALAN GOLDSBOROUGH 
Justice . 

CATHERINE McCLOSKEY 
Attorney for Defendants 
336 Southern Building 

The parties hereto, through their counsel, hereby agree 
that the foregoing statement of the case contains those facts 
which they consider to be essential to a decision of the ques¬ 
tions involved by the United States of Appeals. 

CATHERINE McCLOSKEY 
Attorney for Appellants 

ROBERT H. McNEILL 

Attorney for Appellees 

8 The foregoing statement is hereby approved. 

JENNINGS BAILEY 
Justice. 
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IN THE 


United States Court of Appeals j 

! 

for the District of Columbia 


No. 7833. 


JOHN LOUGHRAN, JOSEPH LOUGHRAN and 
CHARLES LOUGHRAN, as Trustees under will of ! 
DANIEL LOUGHRAN, SR. 

JOHN LOUGHRAN, JOSEPH LOUGHRAN and 
CHARLES LOUGHRAN, as Executors of DANIEL 
LOUGHRAN, JR. 

JOSEPH LOUGHRAN, EDWARD LOUGHRAN, JOHN 
LOUGHRAN, CHARLES LOUGHRAN, MARGARET ! 
LOUGHRAN, REGINA LOUGHRAN, KATHERINE ! 
LOUGHRAN, MARY LOUGHRAN DUKE, and DON- ! 
ALD CARTER, 

Appellants, ] 

y 

KATHERINE K. NEWLON, Appellee. j 


BRIEF OF APPELLEE. 


Summary of Questions Involved 

Appellee accepts as substantially correct, appellants 7 
Jurisdictional Statement and Statement of Case (appel¬ 
lants 7 brief, pp. 1 and 2) but desires to restate the points 
at issue, as follows: 

/ i 


What is the proper construction of Item 2, paragraphs 
A and B of the Last Will and Testament of decedent Dan¬ 
iel Loughran, Jr., as to the distribution of the net income 
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of his estate, collected and distributed by appellants, 
as Trustees under the Last Will and Testament of said 
Daniel Loughran, Sr., and as Executors of the Estate of 
Daniel Loughran, Jr.? 

Subordinate to this general question the interpretation 
of the intention of the testator, as expressed in said Item i 
2, paragraphs A and B, as to the provision he intended for 
appellee, as a beneficiary under his will, is directly in¬ 
volved. 


The “Statement of Points” by appellants’ counsel (p. 


2 of appellants’ brief) is confusing and fails to clearly 
present the real questions before this Court. 

This is an ordinary case of construction of the terms 
of the last will and testament of Daniel Loughran, Jr., and 
it remains for this Court to carefully examine the language 
of paragraphs A and B of said will and give such para¬ 
graphs their reasonable interpretation based upon the 
principles controlling in such cases and upon the evidence 
adduced and the stipulations appearing of record. 

The Factual Situation. 

Daniel Loughran, Jr., died several years ago seized and 
possessed of an undivided one-tenth interest in his father’s 
estate, which had been managed for many years by the ap¬ 
pellants herein, as Trustees of their father’s estate, and as 
executors of the son’s estate. 

By his will, duly probated, Daniel Loughran, Jr., dispos¬ 
ed of the net income of his said estate as set out in Item 2, 
Paragraphs A and B thereof. (See appendix to appellants’ 
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brief, pp. 2 and 3.) Among others benefited by said will; 
were decedent’s friend, Katherine K. Newlon, appellee! 
herein, and his sister, Mary L. Duke, for and during their! 
lifetimes. 

i 

i 

No provision was made by will for the widow of decedent j 
but her right to one-third of the net income was determined j 
by the United States Supreme Court (Loughran v. Lough- j 
ran, 290 U. S. 621). It is agreed by both appellants and 
appellee that the widow, Ruth Loughran, or her assignee, j 
is entitled to receive one-third of the estate’s net income ! 
under this Court decision, and such payments have been ] 
made. ! 


The real issue, in controversy, is a determination of the j 
meaning of the following language: 

ITEM TWO. 

“(A) Out of the net proceeds of my estate I give 
and bequeath and my said trustees are directed to pay j 
at convenient periods in each year a sum not to exceed j 
One Hundred Fifty and no/100 Dollars ($ 150 . 00 ) per i 
month totaling the sum of One Thousand a/nd Eight ; 
Hundred Dollars ($ 1800 . 00)annually, for and during the \ 
natural life of my friend Katherine K. Newlon, the 
daughter of W. R. Newlon, of Alexandria, Virginia, j 
PROVIDED, HOWEVER, that if, for any reason the j 
net proceeds of my estate shall not equal the sum of j 
One Hundred Fifty Dollars ($ 150 . 00 ) per month, the 
said trustees shall pay to her such lesser sum, as such- 
net proceeds shall indicate, and provided further, that 
the One Hundred and Fifty Dollars ($150.00) per 
month shall not be cumulative from year to year, and 
provided further that immediately upon the death j 
of the said Katherine K. Newlon, the said trust and j 
the bequest herein set forth shall cease and determine 
and forever be at an end. 1 made this provision for 
said Katherine K. Newlon, because of the many kind¬ 
nesses she has shown to me. 
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(B) After the payment of the aforesaid $150.00 
per month to the said Katherine K. Newlon, as in Para¬ 
graph (A) of this item one set forth, I give and be¬ 
queath, and my trustees aforesaid, are directed to pay 
in monthly instalments, the balance of the net rents, 
issues and profits of my estate in excess of said $150.00 
in Paragraph (A) of this Item One set forth, unto my 
sister, Mary L. Duke, for and during her natural life, 
provided, however, should my estate at any time be 
temporarily nonproductive of income, or my said es¬ 
tate be handicapped for operating funds, that the pay¬ 
ments to my said sister may be made in such manner 
and at such times as my said trustees shall deem neces¬ 
sary and advisable.’’ (Italics ours.) 


The further facts agreed to are recited in the “Stipula¬ 
tion of Facts”, pp. 3 and 4 of appellants’ brief. We refer 
especially to the following: 

“The income computed on a yearly basis from and in¬ 
cluding 1936 to date, after payment to the widow, is 
sufficient to give plaintiff the sum of $1,800 per year, 

* • # tt 

Upon consideration of the above provisions of the last 
will and testament of Daniel Loughran, Jr., and after hear¬ 
ing testimony and argument of counsel the District Court 
(Bailey, Justice) found the facts to show that the net in¬ 
come of the estate of Daniel Loughran, Jr., after allotting 
one-third to the widow, exceeded $1,800.00 for the years 
1936, 1939 and 1940, for which appellee claimed deficiency 
payments to be due, to-wit: Six Hundred Dollars ($600.00) 
for 1936, Three Hundred Dollars ($300.00) for 1939 and 
One Hundred and Fifty Dollars ($150.00) for 1940, and 
that appellee was entitled to judgment for these sums total¬ 
ing One Thousand and Fifty Dollars ($1,050.00), and the 
Court thereupon rendered judgment for said sum in the fol¬ 
lowing terms: 

“ * • • And it appearing to the Court that the inten¬ 
tion of Daniel Loughran, Jr., deceased, as evidenced 
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by bis will, as probated in this court, according toj 
Item 2, Paragraphs A and B of said will, was thatj 
plaintiff herein is entitled to receive the sum of One I 
Hundred and Fifty Dollars ($150.00) per month dur-l 
ing her natural life, cumulative monthly for any given j 
year, but not for subsequent years, whenever the netj 
income of said estate of said decedent amounts to j 
Eighteen Hundred Dollars ($1800.00) per annum, or | 
more.” 

# # # * • 

“Adjudged, Ordered and Decreed that Item 2, Para-j 
graphs A and B of the will of Daniel Loughran, J r., j 
deceased, be, and it hereby is construed to provide that j 
the plaintiff herein is entitled to monthly payments of | 
One Hundred and Fifty Dollars ($150.) per month dur- | 
ing her natural life, cumulative monthly during each i 
year, but not from year to year, provided the income of 
said estate is in excess of Eighteen Hundred Dollars 
($1800) per year, and 

“It is Further Adjudged, Ordered and Decreed That 
the plaintiff be and she is awarded judgment against j 
Joseph Loughran, John Loughran and Charles Lough¬ 
ran, as Trustees of the Estate of Daniel Loughran, Sr., j 
and as Executors of the Estate of Daniel Loughran, 
Jr., deceased, in the amount of One Thousand and Fif- | 
ty Dollars ($1,050.00) together with the costs in this j 
behalf expended, to cover the seven deferred payments 
for the years 1936, 1939 and 1940.” 

j 

The Court’s findings of fact and conclusions of law and j 
its final judgment were correct, in all respects, and should 
be affirmed. Appellants are conclusively bound by the 
Court’s findings of fact. 

Argument. 

i 

This Court will observe by reading Paragraph A of the 
Will of Daniel Loughran, Jr., that he clearly intended his 
friend, Katherine K. Newton, to have a fixed and regular 
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income from his estate, “not to exceed $150.00 per month, 
totaling the sum of $1800.00 annually for and during her 
natural life”. This language is susceptible of no other 
reasonable interpretation. 

But if the language. “Totaling the sum of $1800.00 an¬ 
nually”, should need other language to make its meaning 
absolutely free of doubt, it is found in Item 2, Paragraph 
B, where is found the following further clarifying language: 

“And provided further, that the $150 per month shall 
not be cumulative from year to year.” 


This restriction as to the application of decedent’s net 
income could have been intended but for one purpose, i. e., 
to show that the $150 monthly payments were to be cumula¬ 
tive month by month. Tins was merely re-enforcing and 
re-asserting testator’s wish and intention that his friend 
should receive $150 per month, for her regular living ex¬ 
penses; that said monthly payments to appellee were “not 
to exceed $150 per month, totaling the sum of $1800.00 an¬ 
nually”, as declared in Item 2, Paragraph A of testator’s 
will, and were to cumulate until they totaled “the sum of 
$1800.00 annually”. 

To further make his intention clear we find in Paragraph 
B of the will here under consideration the decedent testator 
Daniel Loughran Jr., making the following statement: 

“B. After the payment of the aforesaid $150 per 
month to the said Katherine K. Newlon, as in Para¬ 
graph A of this item one set forth”, 

and there follows language directing that, 

“The balance of the net rents, issues and profits of my 
estate in excess of said $150. in Paragraph A of this 
item one set forth”, 
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go to decedents sister, Mary L. Duke, and then follows! 
the balance of Paragraph B, which provides that: 

“Should my estate at any time be temporarily non-pro-1 
ductive of income, or my said estate be handicapped; 
for operating funds, that the ‘payments to said sister' 1 
may be made in such manner and at such times as my ! 
said trustees shall deem necessary and advisable.” | 

Language could not have been chosen to state more clear- j 
ly the intention of the testator to give to appellee $150.00 i 
per month from the net income of his estate and that the ! 
monthly payments were to be cumulative for any given j 
year and that deficiencies for one or more months of any 
year, should be made up from surpluses of any month or j 
months of that year, so that the total would amount to “the 
sum of $1800 annually”, as categorically expressed in de¬ 
cedent’s will, and as confirmed, corroborated and empha¬ 
sized in other provisions of Item 2, Paragraphs A and B. 

The record shows that the estate of Daniel Loughran, Jr., 
consists of rented real estate, requiring payments of taxes I 
and costs of maintenance. It therefore follows that an 
interpretation of decedent’s will to the effect that the ' 
monthly payments to appellee should be paid irregularly 
or in a total sum of less than Eighteen Hundred Dollars ; 
($1800.00) per annum would have put appellee in a posi- | 
tion of servitude and dependence upon appellants, subject¬ 
ing the payments to her to their whims and fancies as well 
as to any waste or mismanagement of decedent’s estate, 
and to extravagancies in maintaining, remodeling, recon¬ 
ditioning or rebuilding the various rented properties of 
the estate from which comes the income, gross and net, of 
decedent’s estate. This was exactly what the decedent, 
Daniel Loughran, Jr., was trying to avoid by the repeated 
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declarations made by him in his will, all of which establish¬ 
ed his intention. 


To sum up, as to the language used by the decedent in his 1 
last will and testament it will be noted that in Item Two, 
Paragraph A of his will he stated definitely that appellee 
should receive $150.00 per month; that the total for any one 
year should not exceed Eighteen Hundred Dollars ($1800.- 
00); that this payment should continue during her natural 


life; that the monthly payments should not be cumulative 
from year to year and that his sister, Mary L. Duke, should 
receive the surplus from the net rents only after appellee re¬ 
ceived One Hundred and Fifty Dollars ($150.00) per 
month, “Totaling the sum of Eighteen Hundred Dollars 
($1800.00) annually.” 

It will further be seen that any other interpretation of 
this language would enable appellants, by excessive dis¬ 
proportionate or arbitrary expenditures of the net income 
for any given month, for taxes or for any other purpose, 
to create a deficiency over many months of any year; that 
they might likewise make payments of all taxes and main¬ 
tenance charges in selected months, and thereby reduce the 
monthly net income; that they might establish arbitrary 
systems of bookkeeping and maintenance and thereby re¬ 
duce the net income for any given month, all to the preju¬ 
dice of appellee and to the financial betterment, at the end 
of the given year, of appellants’ sister, Mary L. Duke. The 
terms of decedent’s will were written to prevent just such 
prejudicial occurrences. 


It was the clearly expressed intention of testator to avoid 
anything which would use up any part of his estate’s net 
income, calculated on an annual basis, v r hieh w'ould preju- 




9 


dice appellee in favor of his sister Mary L. Duke, and thi$ 
intention was expressed clearly in the last portion of Parai- 
graph B. Item Two, when he said: 

“ * * * Should my estate at any time he temporarily 
nonproductive of income , or my said estate be handir 
capped for operating funds , that the payments to my 
said sister may be made in such manner and at such 
times as my said trustees shall deem necessary and adj- 
visable.” (Italics ours.) 

i 

This language can mean but one thing and that is that the 
sister should not take surplus net income until after the fix-j 
ed income of appellee to the extent of $1800 annually, wad 
provided for and paid. The emergencies which might occur! 
in the receipt of net income were to be chargeable to the) 
share of the sister and not to the share of appellee. 

j 

It will be noted that no restrictive language was used byj 
the decedent as to the income of his friend, Miss Newlon,j 
appellee herein. As to her the language was categorical,! 
direct and so specific as to leave no doubt as to his inten- j 
tion. He wanted appellee to have a monthly income and he j 
wanted his sister, at the end of any given year, to have any j 
surplus left over after paying appellee an amount “totaling 
Eighteen Hundred Dollars ($1800.00) annually”. How 
any person accustomed to reading and interpreting lan- 
guage can see anything else in testator’s will is incredible! j 

j 

Apparently, from a reading of appellants’ brief, there j 
is only one point upon which they hope for a reversal of 
the findings and judgment of the District Court, that is, j 
an alleged ambiguity in Paragraphs A and B of Item Two [ 
of the Will. 

I 

There exists no such ambiguity. Paragraph B, Item Two j 
begins with the words, 
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“After the payment of the aforesaid $150.00 per month 
to the said Katherine K. Newlon as in Paragraph A.” 
(Italics ours.) 

Language could not have been chosen more aptly to 
define the rights of appellee, or Mary L. Duke, sister of the 
decedent. Said sister was to receive an allowance from 
the funds of the estate after $150.00 per month had been 
paid to appellee, not before, not contemporaneously with, 
but after , and Paragraph A made it crystal clear that 
appellee w^as to receive these monthly payments on an 
annual basis, that is, “At convenient periods in each 
year a sum not to exceed $150 per month, totaling the 
sum of $1800.00 annually . 99 

There being no ambiguity in the language used by de¬ 
cedent, the authority Sherman v. American Security & 
Trust Co., 57 A. D. C. 273, 20 F. (2d) 446 is inapplicable. 

Appellants have cited, in their brief, the decisions of 
Marion v. Williams, 9 Mackey (20 D. C.) 20, Cruitt v. 
Owen, 25 D. C. Apps. 514, 203 U. S. 368, and Sherman 
v. American Security & Trust Co., 57 Apps. D. C. 273, 
20 Fed. (2d) 446. These decisions merely hold that the 
duty of the Court is to ascertain the real intention of the 
testator, and, in doing so, to consider the circumstances. 
Such has been the argument in this brief up to this 
point and the authorities cited by appellants merely rein¬ 
force this argument. However, appellants by their quota¬ 
tions from these decisions do not fully set out the prin¬ 
ciples of the said cases or the facts applicable to them. 

A much later case than those cited by appellants has 
been recently decided by this Court, Baldwin v . National 
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Savings <& Trust Co., 65 Apps. D. C. 177, 81 Fed. (2d) 901, 
in which the Court more fully and clearly enunciated again 
the principles governing the interpretation of Wills in the 
following language: 

“According to Blackstone, a will is ‘the legal declar¬ 
ation of a man’s intentions, which he wills to be per¬ 
formed after his death.’ 2 Bl. Com. 499. The first 
and most important rule in the exposition of wills, to 
which all other rules must yield, is that the intent 
of the testator as expressed in his will shall prevail, 
provided it be consistent with the rules of law. The 
ties which connect the testator with his legatees, the 
affection subsisting between them, and the motives rea¬ 
sonably supposed to operate with him, are all entitled 
to consideration in expounding doubtful words and 
in ascertaining the meaning in which the testator used 
them. Smith v. Bell, 6 Pet. 68, 75, 8 L. Ed. 322; Gib¬ 
son v. Gibson, 53 App. D. C. 380, 292 F. 657; Ruther¬ 
ford v. American Security & Trust Co., 56 App. D. C. 
214, 12 F. (2d) 155. In determining the intent of the 
testator, little aid is derived from a resort to formal 
rules or a consideration of judicial determinations in 
other cases apparently similar. It is a question in 
each case of the reasonable interpretation of the words 
of the particular will. Robison v. Orphan Asylum, 
Portland, 123 U. S. 702, 707, 8 S. Ct. 327, 31 L. Ed. 
293”. (Italics ours.) 

It mil be noted that this opinion elaborates upon the 
question of priority in consideration of those to whom the 
testator was bound by ties of affection, whether the same 
were between relatives by blood or friends with strong 
affectionate ties existing between them. 

The question in all such cases is not whether or not a 
person is related to the testator, but whether or not he 
intended a certain legacy to go to a certain person. The 
Courts whole duty is to arrive, “At the reasonable inter¬ 
pretation of the words of the particular will.” 
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As stated previously, appellants seek in this case to in¬ 
voke the rule of testamentary construction favoring heirs. 
To a limited extent this doctrine may be reasonably applied 
in the construction of wills, but only when the language of 
the will is uncertain or ambiguous in its meaning. Quoting 
from the case of Presbrcy v. Simpson, et al., 53 App. D. C. 
360, 290 Fed. 333, -we find the following statement: 

‘‘Appellant seeks to invoke the rule of testamentary 
construction favoring heirs. This rule, however, ‘can¬ 
not be applied when the intention of the testator is 
made plain. It cannot be applied when the purpose 
of the; testator, as seen in the will, cannot be carried 
out by .a 'devise of a less estate than the fee.’ McCaf¬ 
frey v. Manogue, 196 U. S. 563, 569, 25 Sup. Ct. 319, 321 
(49 L. Ed. 600). See, also, Atkins v. Best, 27 App. 
D. C. 148. The intention of the testator in this case 
plainly appearing, and the language used being ade¬ 
quate to carry out that intention, the rule invoked is 
not applicable here. ’ ’ 

The findings and judgment of the District Court herein 
recited and appealed from by appellants should in all 
respects be affirmed. 

Respectfully submitted, 


ROBERT H. McNEILL, 
Attorney for Appellee. 




